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IN THE SUPREME COURT OF INDIA 

CIVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION (CIVIL) NO._________ OF 2011
(Order XVI Rule 4 (1)(a)

(Under Article 136 of the Constitution of India)
(With Prayer for Interim Relief)
(Arising out of the final Judgment and Order dated 11.11.2011 passed by the High Court of Allahabad in Writ (Tax) Nos. 2111 of 2008, 1933 of 2008, 185 of 2009, 762 of 2010, 149 of 2011, 1094 of 2011, 2040 of 2008 and 1060 of 2011)

BETWEEN:

                              



     
  Position of parties 






         High Court   
Supreme Court

IN Writ (Tax )No. 2111 of 2008

	M/s. Anand Coal Agency,

G.T. Road, Chandasi,

Mugalsarai, Chandauli,

Through its Proprietor,

Shri Anand Prakash Agarwal, S/o Late Tulsi Ram Agarwal, R/o Tulsi Complex, C-19/134, MB (Ground Floor), Shastri Nagar, Sigra,

Varanasi.




	Petitioner 
	Petitioner




AND

	State of U.P. through the Secretary,

Ministry of Forest,

U.P. Secretariat,

Lucknow. Uttarpradesh 


	Respondent No.1
	Contesting 

Respondent No.1

	The Chief Conservator of Forest (U.P.)

Lucknow, Uttar Pradesh.

	Respondent No.2
	Contesting 

Respondent No.2

	Conservator of Forest,

Mirzapur Circle,

Mirzapur, Uttar Pradesh


	Respondent No.3
	Contesting 

Respondent No.3

	Regional Forest Officer,

Renukoot Forest Division,

Renukoot, Sonbhadra,

Uttar Pradesh.


	Respondent No.4
	Contesting 

Respondent No.4

	The Forest Officer/Incharge,

Forest Check Post,

Babhani, Bindham Ganj, Assandeeh,

Dibulganj, Khariya & Auri

Renukoot Forest Division,

Sonbhadra.

Uttar Pradesh


	Respondent No. 5
	Contesting 

Respondent No.5

	Forest Officer/Incharge,

Forest Check Post, 

Bharouli,

Ballia.

Uttar Pradesh


	Respondent No.6 
	Contesting 

Respondent No.6

	The Forest Officer/Incharge,

Forest Check Post, Naubatpur,

Kashi Vanya Jeev Prabhag,

Ram Nagar,

Varanasi.

Uttar Pradesh
	Respondent No. 7
	Contesting 

Respondent No.7


IN WP (Tax No 1933 of 2008
	M/s. Agarwal Coal Suppliers, Garh Road, Kitthor, Mawana, Meerut 

Through its Proprietor,

Sudhir Kumar Garg,

S/o Sri Ram Gopal Garg,

R/o 145/6, Shastri Nagar,

Meerut. Uttar Pradesh



	Petitioner No.1
	Petitioner No.1 


	M/s. Khurana Coal Sales,

Joya Road, Rampur,

Amroha (J.P. Nagar)

Through its Partner

Dheraj Khurana

S/o Sri Dhram Chand Khurana 
R/o 11, Gokul Vihar, Haridwar Road,


Moradabad, U.P.

	Petitioner  No. 2
	Petitioner No. 2



AND

	State of U.P. through the Secretary,

Ministry of Forest,

U.P. Secretariat,

Lucknow., U.P.

	Respondent  No.1
	Contesting 

Respondent No.1

	The Chief Conservator of Forest (U.P.)

Lucknow., U.P.


	Respondent No.2 
	Contesting 

Respondent No.2


	The Divisional Forest Officer,

Varanasi., U.P.


	Respondent No.3
	Contesting 

Respondent No.3

	The Regional Forest Officer,

Mugalsarai Range,

Mugalsarai,

Chandauli. , U.P.


	Respondent No. 4
	Contesting 

Respondent No.4

	The Forest Officer/Incharge,

Forest Check Post, Naubatpur,

Kashi Vanya Jeev Prabhag,

Ram Nagar,

Varanasi. , U.P.
	Respondent  No. 5
	Contesting 

Respondent No.5


IN Writ (Tax )No. 185 of 2009
	M/s. Luckey Coal Depot,

Langerveer Chouraha,

Ranopath,

Faizabad

Through its Proprietor.

Sunil Kumar






	Petitioner No. 2
	Petitioner




AND

	State of U.P. through the Secretary,

Ministry of Forest,

U.P. Secretariat,

Lucknow. Uttarpradesh 


	Respondent No.1
	Contesting 

Respondent No.1

	The Chief Conservator of Forest (U.P.)

Lucknow, 


	Respondent No.2
	Contesting 

Respondent No.2

	The Regional Forest Officer, Muzallar Nagar , Uttar Pradesh.
	Respondent No.3
	Contesting 

Respondent No.3

	The Regional Forest Officer,
Muradabad & J.P. Nagar, U.P.

	Respondent No.4 
	Contesting 

Respondent No.4

	The Regional Forest Officer,
Bareiley, Pilibheet & Shahjahanpur, U.P.


	Respondent No. 5
	Contesting 

Respondent No.5

	The Regional Forest Officer
Aligarh, Meerut & Ghaziabad, U.P.


	Respondent No. 6
	Contesting 

Respondent No.6

	The Regional Forest Officer,
Agra & Etawa, U.P.
	Respondent No. 7
	Contesting 

Respondent No.7

	The Regional Forest Officer,

Jhansi & Hamirpur, U.P.


	Respondent No. 8
	Contesting 

Respondent No.8

	The Regional Forest Officer,

Lucknow & Kanpur, U.P..


	Respondent No. 9
	Contesting 

Respondent No.9

	The Regional Forest Officer,

Balrampur, Gonda & Baharaich, U.P.


	Respondent No. 10
	Contesting 

Respondent No.10

	The Regional Forest Officer,

Maharajganj, Tamkuhiraj & Gorakhpur, U.P.


	Respondent No. 11
	Contesting 

Respondent No.11

	Conservator of Forest,

Mirzapur Circle,

Mirzapur, U.P.


	Respondent
No. 12
	Contesting 

Respondent No.12

	The Divisional Forest Officer,

Renukoot Forest Division,

Renukoot, Sonebhadra.

U.P.


	Respondent No. 13
	Contesting 

Respondent No.13

	Forest Officer/Incharge,

Forest Check Post,

Babhani, Bindhamganj, Assandeeh,

Dibulganj; Khariya & Auri,

Renukoot Forest Division,

Sonebhadra,

U.P.


	Respondent No. 14
	Contesting 

Respondent No.14

	The Divisional Forest Officer,

Ballia, U.P.


	Respondent No. 15
	Contesting 

Respondent No.15

	The Forest Officer/Incharge,

Forest Check Post, Naubatpur,

Kashi Vanya Jeev Prabhag,

Ram Nagar,

Varanasi, U.P.


	Respondent No. 16
	Contesting 

Respondent No.16

	M/s. Awadh Enterprises,

472, Bharampur Colony,

Gonda, U.P.

Through its Proprietor

Bhagwan Prasad Mishra.


	Petitioner No. 1 
	Proforma 
Respondent No. 17

	M/s. Om Fuels,

Bag Bijesi, Ayodhya,

Faizabad

Through its Proprietor

Pawan Kumar Jeewani


	Petitioner  No. 3
	Proforma 
Respondent No. 18

	M/s. Jeewani Fuels Pvt. Ltd.

405, Mughalpura,

Faizabad

Through its Director,

Pawan Kumar Jeewani.


	Petitioner  No. 4
	Proforma 
Respondent No. 19

	M/s. Rama Vinimay (Coal) Pvt. Ltd.,

Near Arti Dharam Kanta,

Muni Parwan Road, Ayodhya,

Faizabad

Through its Director

Umesh Kumar Jeewani.


	Petitioner  No. 5
	Proforma 
Respondent No. 20


IN WP (Tax) No 762 of 2010

	M/s. Deepak Enterprises,

3/19/212 A, Shakti Vihar Colony,

Niawa,

Faizabad

Through its Proprietor,

Vinod Kumar.


	Petitioner 
	Petitioner




AND

	State of U.P. through the Secretary,

Ministry of Forest,

U.P. Secretariat,

Lucknow., U.P.


	Respondent No. 1
	Contesting 

Respondent No.1

	The Chief Conservator of Forest (U.P.)

Lucknow., U.P.


	Respondent  No. 2
	Contesting 

Respondent No.2

	Chief Conservator of Forest,

Wild Life, Uttar Pradesh,

Kanpur , U.P.
	Respondent  No.3
	Contesting 

Respondent No.3

	Conservator of Forest,

Mirzapur Circle,

Mirzapur, U.P.

	Respondent No.4
	Contesting 

Respondent No.4

	Regional Forest Officer,

Renukoot Forest Division,

Renukoot,

Sonbhadra, U.P.

	Respondent No.5
	Contesting 

Respondent No.5

	Regional Forest Officer,

Forest Range 

Tamkuhiraj,

Kushi Nagar., U.P.


	Respondent No.6
	Contesting 

Respondent No.6

	Regional Forest Officer,

Forest Range Bharauli,

Ballia., U.P.


	Respondent No.7
	Contesting 

Respondent No.7

	Regional Forest Officer,

Kashi Vanya Jeev Prabhag,

Ram Nagar,

Varanasi., U.P.


	Respondent No.8
	Contesting 

Respondent No.8


IN WP (Tax) No 149 of 2011
	M/s. Sri Krishna Coal Traders, Nariyaval,

Shahjahanpur Road, Bareilly, UP 
through its

Proprietor Sanjay Garg.




	Petitioner No.1
	Petitioner No.1


	Maa Bhagwati Coal Depot, Nariyaval,

Shahjahanpur Road, Bareilly , UP

through its Proprietor Rakesh Kumar


	Petitioner No. 2
	Petitioner No. 2


	Shri Om Coal Depot, Nariyaval, Shahjahanpur 

Road, Bareilly , UP

through its Proprietor Ajay 

Kumar Khandelwal


	Petitioner No. 3
	Petitioner No.3


	India Coal Traders Nariyaval, Shahjahanpur

Road, Bareilly, UP

through its Proprietor 

Tasneem Fathma.


	Petitioner No. 4
	Petitioner No. 4



AND

	State of U.P. through its Principal

Secretary, Department of Forest Government

of U.P. Sachivalaya Building, Lucknow 

	Respondent No. 1
	Contesting 

Respondent No.1

	Chief Conservator of Forest (Wild Life)

U.P. Lucknow.


	Respondent  No. 2
	Contesting 

Respondent No.2

	Divisional Forest Officer Kashi Wild Life

Forest Division, Ram Nagar, Varanasi.


	Respondent  No. 3
	Contesting 

Respondent No.3

	Chief Conservator of Forest, Bareilly and

Moradabad Circle, Bareilly 

	Respondent  No. 4
	Contesting 

Respondent No.4

	Regional Forest Officer, Bareilly, UP

	Respondent No. 5
	Contesting 

Respondent No.5

	Regional Forest Officer, Pilibhit., UP

	Respondent No. 6 
	Contesting 

Respondent No.6

	Regional Forest Officer Shahjahanpur, UP

	Respondent No. 7
	Contesting 

Respondent No.7



	Regional Forest Officer, Badaun, UP

	Respondent  No. 8
	Contesting 

Respondent No.8



	Regional Forest Officer, Kasganj, UP

	Respondent 
	Contesting 

Respondent No.9


	Regional Forest Officer, Eatha, UP

	Respondent 
	Contesting 

Respondent No.10


	
	
	

	Regional Forest Officer, Rampur, UP
	Respondent No. 11 
	Contesting 
Respondent No.11


	Regional Forest Officer, Moradabad, UP

	Respondent No. 12
	Contesting 

Respondent No.12


	Regional Forest Officer, Etawa, UP
	Respondent No. 13
	Contesting 

Respondent No.13


	Regional Forest Officer, Agra, UP
	Respondent No. 14 
	Contesting 

Respondent No.14


	Regional Forest Officer, Kashi Ram Nagar, UP
	Respondent No. 15 
	Contesting 

Respondent No.15


	Regional Forest Officer, Aligarh, UP
	Respondent No. 16
	Contesting 

Respondent No.16


	Conservator of Forest, Bareilly Circle

Bareilly, UP
	Respondent No. 17
	Contesting 

Respondent No.17




IN Writ (Tax )No. 1094 of 2011
	M/s. Agrawal Coal Corporation Pvt. Ltd. 

Having its corporate office at Jogighopa, District Bongaigaon,  Assam,

Through its Managing Director Vinod Agrawal son of late Ram Kumar Agrawal, resident of Jaswant Colony, Indore, Madhya Pradesh




	Petitioner No.1
	Petitioner




AND

	State of U.P. through the Secretary,

Ministry of Forest,

Government of U.P. 
Civil Secretariat,

Lucknow. Uttarpradesh 


	Respondent No.1
	Contesting 

Respondent No.1

	The Pricnipal Conservator of Forest (U.P.)

Arananya Bhawan , Lucknow, Uttar Pradesh.


	Respondent No.2
	Contesting 

Respondent No.2

	The Chief Conservator of Forest (U.P.), Wildlife, 
Kanpur, Uttar Pradesh.


	Respondent No.3
	Contesting 

Respondent No.3

	Conservator of Forest & Regional Director , Eastern Circle, Gorakhpur, U.P. 

	Respondent No.4
	Contesting 

Respondent No.4

	Regional Forest Officer,

Forest Range, Tamkuhiraj,

Kushi Nagar, 
Uttar Pradesh.


	Respondent No.5
	Contesting 

Respondent No.5

	Conservator of Forest 
Mirzapur Circle, Mirzapur, 

U.P.

	Respondent No. 6
	Contesting 

Respondent No.6

	Regional Forest Officer

Renukoot Forest Division

Renuloot, Sonebhadra


	Respondent No.7 
	Contesting 

Respondent No.7

	Forest Officer
Forest Check Post / mobile squad,
(Windhamganj, Babhni, Assandeeh, Dibulganj, Kharla, Audimod)

Renukoot Forest Division, Renukoot Sonbhadra, 
Uttar Pradesh


	Respondent No.8 
	Contesting 

Respondent No.8

	Regional Forest Officer,

Forest Range Anpara

Renukoot, Sonbhadra

Uttar Pradesh

	Respondent No. 9
	Contesting 

Respondent No.9

	Regional Forest Officer, Kashi Vanya Jeev Prabhag,

Ram Nagar, Varanasi 
	Respondent No. 10
	Contesting 

Respondent No.10

	Forest Officer

Forest Check Post / Mobile Squad

(Leelapur, Nubatpur, Barahani, Parao)

Mugalsarai Range, Kashi Vanya Prabhag,

Chandauli, U.P.
	Respondent No. 11
	Contesting 

Respondent No.11



	Brahmaputra Trade link Pvt. Ltd. having its corporate office at H.No. 12, near mansal Temple, basistha, charali, beltola,
Guwahati, Assam, through its Director, Mukesh Talreja son of Heman Das, resident of D-63/6-4-A, Deep Nagar, Mahmoor Ganj Varanasi, U.P.
	Petitioner No. 2
	Proforma Respondent No. 12


IN Writ (Tax )No. 2040 of 2008
	D.L. Enterprises 

4 No. Shiv Shakti Complex, Lanka Varanasi,

Through its Properietor Chankrit Saran Singh




	Petitioner No. 3
	Petitioner




AND

	State of U.P. through the Secretary,

Ministry of Forest, U.P. 
Secretariat,

Lucknow. Uttarpradesh 


	Respondent No.1
	Contesting 

Respondent No.1

	Chief Conservator of Forest (U.P.)

Lucknow, Uttar Pradesh.


	Respondent No.2
	Contesting 

Respondent No.2

	Division Forest Officer, Kashi Vanya Jeev Prabhag, Ram Nagar, Varanasi (U.P.)

	Respondent No.3
	Contesting 

Respondent No.3

	Regional Forest Officer,
Bhabni, Mirzapur, U.P.

	Respondent No.4
	Contesting 

Respondent No.4

	Division Forest Officer, Renukoot Vanya Prabhag,
Renukoot, Sonbhadra, U.P.

	Respondent No.5
	Contesting 

Respondent No.5

	Forest Officer (Incharge), Naubatpur Forest Produce, Check Post, Varanasi

	Respondent No. 6
	Contesting 

Respondent No.6

	M/s. Varanasi Enterprises , Chandhasi, Mughal Sarai, Chandauli, through its proprietor Ajay Kumar Ringta,

Resident of K-11/5A, Ganesh Gali, Varanasi.


	Petitioner No.1 
	Proforma 
Respondent No.7

	Compare Traders Private Ltd.

C-26/35-/1, Ram Katora, Varanasi, through its Properietor, Chankrit Saran Singh


	Petitioner No.2 
	Proforma 
Respondent No.8


IN Writ (Tax )No. 1060 of 2011
	Jain Coal Agency

At G.T. Road Chandasi,

Mughal Sarai,

Chandauli, through its proprietor Sri Gajraj Kumar Jain, son of Late Shri Vishnu Chand Jain resident of 10/20, Jigar colony, Moradabad 

	Petitioner No. 6
	Petitioner No.1


	Brahmaputra Trade link Pvt. Ltd. having its corporate office at H.No. 12, near mansal Temple, basistha, charali, beltola,

Guwahati, Assam, through its Director, Mukesh Talreja son of Heman Das, resident of D-63/6-4-A, Deep Nagar, Mahmoor Ganj Varanasi, U.P.

	Petitioner No. 7
	Petitioner No.2


	Chetu Briqutte Udgoy, at 4, Amar Nath Katra, Chandsi Chadauli through its proprietor Heman Das son of Prabhu Mal, resident of D-63/6-4-A Deep Nagar 

Mahmoor Ganj Varanasi, U.P.


	Petitioner No. 8
	Petitioner No.3



AND

	State of U.P. through the Secretary,

Ministry of Forest,

Government of U.P. 
Civil Secretariat,

Lucknow. Uttarpradesh 


	Respondent No.1
	Contesting 

Respondent No.1

	The Pricnipal Conservator of Forest (U.P.)

Arananya Bhawan , Lucknow, Uttar Pradesh.


	Respondent No.2
	Contesting 

Respondent No.2

	The Chief Conservator of Forest (U.P.), Wildlife, 
Kanpur, Uttar Pradesh.


	Respondent No.3
	Contesting 

Respondent No.3

	Conservator of Forest & Regional Director , Eastern Circle, Gorakhpur, U.P. 

	Respondent No.4
	Contesting 

Respondent No.4

	Regional Forest Officer,

Forest Range, Tamkuhiraj,

Kushi Nagar, 
Uttar Pradesh.


	Respondent No.5
	Contesting 

Respondent No.5

	Conservator of Forest 

Mirzapur Circle, Mirzapur, 

U.P.

	Respondent No. 6
	Contesting 

Respondent No.6

	Regional Forest Officer

Renukoot Forest Division

Renuloot, Sonebhadra


	Respondent No.7 
	Contesting 

Respondent No.7

	Forest Officer
Forest Check Post / mobile squad,
(Windhamganj, Babhni, Assandeeh, Dibulganj, Kharla, Audimod)

Renukoot Forest Division, Renukoot Sonbhadra, 
Uttar Pradesh


	Respondent No.8 
	Contesting 

Respondent No.8

	Regional Forest Officer,

Forest Range Anpara

Renukoot, Sonbhadra

Uttar Pradesh

	Respondent No. 9
	Contesting 

Respondent No.9

	Regional Forest Officer, Kashi Vanya Jeev Prabhag,

Ram Nagar, Varanasi 
	Respondent No. 10
	Contesting 

Respondent No.10

	Forest Officer

Forest Check Post / Mobile Squad

(Leelapur, Nubatpur, Barahani, Parao)

Mugalsarai Range, Kashi Vanya Prabhag,

Chandauli, U.P.
	Respondent No. 11
	Contesting 

Respondent No.11



	Tulsyan Coal Company

At Mahabalpur.

District Chandauli

Through its proprietor Rajendra Kumar

TUlsyan son of late Ram Pratap Tulsyan resident of CK-36/2, Banasphatak, Varanasi, U.P. 

	Petitioner No. 1
	Proforma Respondent No. 12

	JVL Agro Industries Ltd. 

At K-67/226, Jhunjhunwala Bhawan, Nati Imli, Varanasi, through its Director S.N. Jhunjhunwala son of D.N. Jhunjhunwala resident of K-67/226, Jhunjhunwala Bhawan, Nati Imli, Varanasi, U.P.
	Petitioner No. 2
	Proforma Respondent No. 13



	Balaji Enterprises at JJR Pokhara, Mahawalour, Chandsi, Chandauli, through its proprietor Prakash Agrawal son of Shri Shankar Lal Agrawal, resident of 179, Jawahar Nagar Colony, (Ext.) Durakund, Varanasi, U.P.
	Petitioner No. 3
	Proforma Respondent No. 13



	Bhagatram Aggrawal & Company

At Kulika Singh Katra Room No. 13, Chandasi , Chandauli ,

Through its proprietor Bhagat Ram Agrawal son of Late Shiv Dayal Aggarwal, resident of New Delhi
	Petitioner No. 4
	Proforma Respondent No. 14



	Bhagwati Fuels

At 186, Mahabalpur, Chandasi, CHandauli, U.P., through its proprietor Mr. Gaya Prasad Gupta son of Shri Ayodhya Prasad Gupta, resident of M-67, Mainatali, Mughal Sarai,

Chandauli, U.P.
	Petitioner No. 5
	Proforma Respondent No. 15


To

Hon’ble The Chief Justice of India 

And His Hon’ble Companion Justices of 

The Hon’ble Supreme Court of India

The humble Petition of the Petitioner abovenamed :

MOST RESPECTFULLY SHEWETH:

1.
The present Special Leave Petition is being filed against a final Judgment and Order dated 11.11.2011 passed by the High Court of Allahabad in a batch of Writ Petitions including Writ (Tax) Nos. 2111 of 2008, 1933 of 2008, 185 of 2009, 762 of 2010, 149 of 2011, 1094 of 2011, 2040 of 2008 and 1060 of 2011, whereby the Hon’ble High Court, while allowing the Writ Petitioners of the Petitioners herein, has permitted the Respondent authorities to levy transit fee as it existed prior to 20.12.2010.  The present Special Leave Petition is being filed only against that particular direction in Para 188 of the impugned judgment.
2.
QUESTIONS OF LAW:

The present Special Leave Petition raises the following substantial questions of law and of general/public importance which require the consideration of this Hon’ble Court:

I. Whether the Hon’ble High Court ought to have passed the impugned directions when the subject matter is pending consideration before this Hon’ble Court?

II. Whether, while adjudicating the validity of 4th and 5th amendment to the Rules, the Hon’ble High Court passed a direction on a question which is yet to be decided by this Hon’ble Court?

III. Whether the Hon’ble High Court failed to appreciate that Coal is a scheduled mineral as is notified in Part-A of the First schedule of Mine & Minerals (Regulation & Development) Act, 1957, and is marketed by the Coal India Ltd, and the finished product is a distinct commercial commodity subjected to Excise  duty and Clean Energy Cess by the Central Government in addition to the royalty realized by the State Government from where coal is excavated?

IV. Whether in the garb of levying transit fees for regulation of forest produce the State in fact is imposing levy on scheduled mineral, which is exclusively subject matter of MMDR Act and whether it is a colourable exercise of powers?
V. Whether the provisions of the Mines and Minerals (Development and Regulation) Act, 1957 (1957 Act) Act as amended up to date and the Rules made there-under establish that the field inasmuch as it relates to regulation and development of mines  and minerals is ‘fully occupied’ by later Parliamentary legislation namely 1957 Act and the Indian Forest Act, 1927 (1927 Act) can not operate in the so occupied field of regulation and development of mines and minerals?
VI. Whether any levy and collection of transit fee on coal being transported through the PWD road to trade premises of the petitioner is wholly illegal, arbitrary and without jurisdiction?
VII. Whether a forest produce under Section 2 (4) of the Forest Act is such forest produce, which only naturally occurs or which is either found in or brought from a forest and the coal and lime stone are not forest produce as they are neither found in or brought from any forest?
3.
DECLARATION IN TERMS OF RULE 4(2):

 
The Petitioner has not filed any other Petition seeking reliefs to Appeal against the Impugned Judgment and Order. 

4.
DECLARATION IN TERMS OF RULE 6: 


The Annexures P-1 to P- 12 produced along with the SLP are true and correct copies of the pleadings/documents which formed part of the record of the case in the Court below against whose order the leave to appeal is sought for in this petition. 

5.
GROUNDS:

The present Special Leave to appeal is sought for on the following amongst other grounds which are taken in the alternative and without prejudice to one another : 

A. Because the Hon’ble High Court erred in passing the impugned directions when the subject matter is pending consideration before this Hon’ble Court.
B. Because, while adjudicating the validity of 4th and 5th amendment to the Rules, the Hon’ble High Court erred in passinf a direction on a question which is yet to be decided by this Hon’ble Court.
C. Because the Hon’ble High Court failed to appreciate that Coal is a scheduled mineral as is notified in Part-A of the First schedule of Mine & Minerals (Regulation & Development) Act, 1957, and is marketed by the Coal India Ltd, and the finished product is a distinct commercial commodity subjected to Excise  duty and Clean Energy Cess by the Central Government in addition to the royalty realized by the State Government from where coal is excavated.
D. Because in the garb of levying transit fees for regulation of forest produce the State in fact is imposing levy on scheduled mineral, which is exclusively subject matter of MMDR Act and it is a colourable exercise of powers.
E. Because the provisions of the Mines and Minerals (Development and Regulation) Act, 1957 (1957 Act) Act as amended up to date and the Rules made there-under establish that the field inasmuch as it relates to regulation and development of mines  and minerals is ‘fully occupied’ by later Parliamentary legislation namely 1957 Act and the Indian Forest Act, 1927 (1927 Act) can not operate in the so occupied field of regulation and development of mines and minerals.
F. Because any levy and collection of transit fee on coal being transported through the PWD road to trade premises of the petitioner is wholly illegal, arbitrary and without jurisdiction.
G. Because a forest produce under Section 2 (4) of the Forest Act is such forest produce, which only naturally occurs or which is either found in or brought from a forest and the coal and lime stone are not forest produce as they are neither found in or brought from any forest.
H. Because where the movement of raw material does not originate in any forest or any place which is in the forest or its movement is minimal in any forest area in which practically no forest road is used, the respondents have no right to demand the petitioner to take out transit pass and to pay transit fee.
I. Because the imposition of transit fee is a restrictive on the business of the petitioner as well as violates Article 301 of the Constitution of India which gives freedom of trade, commerce and intercourse throughout the territory of India.
J. Because under Section 23-C of 1957 Act, the State of Uttar Pradesh has itself framed comprehensive Rules titled “U.P. Minerals (Prevention of Illegal Mining, Transportation and Storage) Rules, 2002” whereunder the dispatches of minerals and ores are mandatorily to be accompanied by transit passes issued under the said Rules and strictly in accordance with the terms and conditions thereof. The aforesaid Rules are still in force and the transportation of coal is carried on in accordance with the terms of the Rules.
K. Because the provisions of the pre Constitution Indian Forest Act, 1927 specifically, Section 2 (4) (b) (iv) are deemed to have been repealed in so far as they purport to relate to minerals in view of the special later Parliamentary enactment namely, MMDR Act, 1957, inasmuch as it fully occupies the filed of transit/ transportation of minerals.
L. Because in any view of the matter, levy of transit fee on the import / transportation of coal imposes unnecessary restriction on the transportation of coal from one State to another.
M. Because in any view of the matter, realization of transit fee on the import of Coal and on the re-transportation of the same is contrary to the provisions contained in Government Order dated 29.3.2010 and is absolutely illegal.
N. Because the object of the Act is only to regulate the movement of products of forest and nothing beyond it. The Petitioners are not receiving any service or facility from the forest department so as to entitle the forest department to charge any fee from the Petitioners.
6.
GROUNDS  FOR INTERIM RELIEF

(A)
This Hon’ble Court has passed the following orders granting stay on recovery of transit charges:


(I)
Order dated 23.8.2008 in SLP (C) No. 11367 of 2007 

“ there will be stay of realization of any demand by way of transit fee in the meantime”.

(II)
Order dated 15.5.2009 in SLP(C) No. 11923 of 2009 

“ Issue Notice.

Tag with SLP(C) No. 11367 of 2007. There shall be stay of recovery proceedings.”


(III)
Order dated 17.12.2009 in SLP(C) No. 11923 of 2009


“ On mentioning, let this matter be taken on board.

On 15th May 2009, while issuing notice we had directed stay of proceedings, but inadvertently not indicated stay of what recovery proceedings. Let it be clarified that there will be stay of recovery proceedings relating to transit fee.”

(IV)
In SLP (C) No. 27487 of 2011 this Hon’ble Court on 29.9.2011 was pleased to pass an ad interim order restraining the Respondents from recovering the transit fee demanded from the Petitioner.

(V)
On 17.10.2011 this Hon’ble Court was pleased to issue notice in SLP (C) No. 27487 of 2011 and directed it to be tagged with SLP (C) No. 11923 of 2009. This Hon’ble Court was also pleased to pass an ad interim order restraining the Respondents from recovering the transit fee demanded from the Petitioner.  

(B)
Despite there being a series of orders from this Hon’ble Court, the Authorities have started charging the transit fee in view of the directions of the Hon’ble High Court in the impugned judgment after the judgment was passed. The Petitioners crave leave of this Hon’ble Court to produce the receipts and challans in this regard as and when required.

(C)
It is pertinent to note that apart from the orders passed earlier, even on 17.10.2011, this Hon’ble Court has passed an order of interim protection in a Petition arising out of a similar direction passed by the Hon’ble High Court in a connected matter on 12.9.2011. 

(D)
Because such levy is causing serious prejudice to the Petitioners inasmuch as coal is not a forest produce and no transit fee can be levied on coal under the provisions of Forest Act or Rules made thereunder.
7.
MAIN PRAYER
It is respectfully submitted in the circumstances that this Hon’ble Court may be pleased to:

(a)  
grant Special Leave to Appeal to the Petitioner against the final Judgment and Order 11.11.2011 passed by the High Court of Allahabad in Writ (Tax) Nos. 2111 of 2008, 1933 of 2008, 185 of 2009, 762 of 2010, 149 of 2011, 1094 of 2011, 2040 of 2008 and 1060 of 2011;  and 

(b)  
pass such further and other orders as may be deemed just and proper in the facts and circumstances of the case.

8.
INTERIM RELIEFS:

It is respectfully submitted in the circumstances that this Hon’ble Court may be pleased to:

(a)
Grant ad interm stay of the direction in para 188 of the Judgment and Order dated 11.11.2011 passed by the High Court of Allahabad in Writ (Tax) Nos. 2111 of 2008, 1933 of 2008, 185 of 2009, 762 of 2010, 149 of 2011, 1094 of 2011, 2040 of 2008 and 1060 of 2011 to the extent it permits the Respondents to levy transit fee on the Petitioners;
(b)
restrain the Respondent Authorities from levying , demanding or recovering transit fee from the Petitioners during the pendency of the present Petition;

(b)
grant an ex parte ad interim relief in terms of prayer (a) and (b) above;  and 

(b)  
pass such further and other orders as may be deemed just and proper in the facts and circumstances of the case.

     FILED BY :

 (ARJUN GARG)

   Advocate for the Petitioner

Drawn on : 6.12.2011
New Delhi:

Dated : 10.12.2011 

IN THE SUPREME COURT OF INDIA

CIVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION (CIVIL ) NO. _______ OF 2011
BETWEEN:

M/s. Anand Coal Agency & Ors. Etc.etc.


… Petitioners
Versus

State of U.P. & Ors. Etc etc.




… Respondents
9.
CERTIFICATE IN VIEW OF SUB-CLAUSE 1 RULE 4 ORDER XVI.


 Certified that the Special Leave Petition is confined only to the pleadings before the Court whose order is challenged and the documents relied upon in those proceedings. No additional facts, documents or grounds have been taken or relied upon in the Special Leave Petition. It is further certified that the copies of the documents/annexures attached to the Special Leave Petition are necessary to answer the questions of law raised in the Petition or to make out grounds urged in the Special Leave Petition for the consideration of this Hon’ble Court. This certificate is given on the basis of the instructions given by the Petitioners authorized by the Petitioners whose affidavit is filed in support of the SLP.
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     (ARJUN GARG)
        






Advocate for the Petitioner 

New Delhi

Dated :10.12.2011
